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stablishment of local courts in Massachusetts began in 0 when the
Court appointed several of its members as justices of tné peace, em-
o reform abuses and to punish offenders.? As settlement expanded, a
~of these justices (or magistrates) appeared and the General Court
| that towns without magistrates could elect three commissioners to settle
disputes.’ However, the judicial authority of the magistrate and of the
Oinmissioners was limited and many still had to go to Boston on court
¥, Thus justice for many colonists was available only at the cost of
‘of personal affairs and of great risk to life and limb in the dangerous
to Boston. To alleviate these problems, the General Court in 1636
-4 number of quarter or shire courts, later to become county courts.

““An Overview of the Criminal Justice System

of Hampshire County, 1677-1728”° 1 cih quarter court was made up of the magistrates who lived within its

The court had the power to try all misdemeanors or crimes which would
¢ punishable by death or exile. The quarter courts also had various ad-
trative duties and served as courts of probate and as coroner’s courts.

by Evlyn Belz Russell

Early attention was given by the Colonists to the keeping of judiciary recoris
In September of 1639, the Massachusetts ‘‘General Court,” sitting in Bosto;
ordered that the judgment of every Court with all the evidence, be recorded |
posterity. This directive also included the record keeping of all wills, wis
ministrations, and inventories as well as those of marriages, births and deathy;
Thus began the preservation of immensely important sources of information {uf
those exploring life in early America. Researchers will find that the original
county court records of colonial Massachusetts remain in the possession of thig
individual counties.

wenty-six years after the creation of the first quarter courts, Hampshire
nty was organized.’ It consisted of three settlements lying along the Connec-
ut River in Western Massachusetts—Northampton, Hadley and the Shire
n, Springfield.® By 1740, Hampshire County was the largest county in the
ovince in territory but not in population.” The county included all of the land
st of the Connecticut to the New York border as well as a strip on the east
¢ of the river between fifteen and twenty miles wide.® Perhaps the earliest pop-
ition estimate for Hampshire County can be drawn from the 1690 militia

In Hampshire County, nearly all of the court records are extant, though divid: cords which indicate that there were approximately 2,957 settlers at that time.’

ed among four repositories, two in Springfield and two in Northampton. Onc
the earliest of the county court records is preserved in the office of the Clerk uf
Superior Court in Northampton and covers most of the years from 1677 tu
1728. Although the recording is done in a very desultory manner, with gaps herg
and there, this intermittent record offers an interesting insight into the aspects o}
individual behavior and town government that were supervised by the coloninl
county government.

Sparsely settled and isolated from the eastern counties by the Indian threat
nd traveling hazards, Hampshire County settlers had to struggle for survival in
he wilderness. However there still was the need to enforce the personal and
ublic standards of behavior which the colonial government deemed necessary.
And so the powerful authority of the government was carried to the frontier in
ts system of courts.

The beginnings of colonial county government originated with the chartu
granted to the Massachusetts Bay Company by Charles I in March of 1629,
which directed the investors of the company to meet four times a year to settly |
common business.! These quarterly meetings, known as “great and generul |
courts” had an elected hierarchy that did not distinguish between legislative,
judicial and administrative acts; all such functions were equally necessary and
considered ‘“‘magisterial’’ in nature,

When courts by the justices of the peace were first instituted, the seventeenth-
entury Puritans held that a magistrate should be allowed discretion to punish
hatever offenses he thought necessary with whatever punishment he thought
dequate. But in 1692, the general court defined the powers of the justice of the
eace. However, his jurisdiction was still sufficient to enable him to try a wide
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hereas John Evens and Mary Evens were boui
{ for their committing the sin of fornication whicl
urt and it being a matter heinous and shameful at ¢
ly in such a day of calamity as this is, this Court they
W their one offence against such sins have adjudged the said’)
s to be well whipt with 20 lashes severely laid on upon the niked
y and his wife Mary Evens, to be likewise whipt with 10 lashes on-7
‘naked body well laid on, and they to discharge all costs gnd
rges that the Constables have expended upon the appr.ehendl_ng
id securing the said persons—which is forthw1th~to be paid or him
be secured by the Constable of Hatfield, till the money be

rang  criminal offenses, settle civil disputes and enforce various reguli
affecting the towns. In fact, the magistrate was a prosecutor, judge, jury
clerk. He was also an agent of the Court of Sessions and of the Court of
mon Pleas, by his authority to refer cases beyond his jurisdiction to the hi
court.

The specialization of courts on the county level occurred in 1692 with {
General Sessions given criminal and administrative powers, while the Infuii
Court of Common Pleas was assigned civil jurisdiction. Prior to this, a4 (
organized court records will attest, civil and criminal cases were heard in no fil
ticular order as the courts moved between Springfield and Northampton cvi
March and September.

Misdemeanors recorded in volume I of the Court of General Sessions e crime in 1727:
Inferior Court of Common Pleas during the years from 1677 to 1728, wi «Daniel Spencer and Elizabeth, his wife, having confessed the sin
brought to the attention of the court in a variety of ways. The bulk of | . | Damiel spen ther before mar’riage oréered to pay a fine of thir-
presentments were by the Grand Jury but there were others such as individ, ; lfor'm_catlon t%gf gs Ie\/Ia'esty and cc’)sts accordingly paid.”"

Justices ordering offenders to appear at court; private citizens complainii y shillings each to ! ’
directly to the court of crimes committed against them; selectmen, constal
and tithingmen reporting breaches of the law; and some persons appeurii
voluntarily to confess their crimes. i

There was a wide range of punishable offenses, including such anti-social acig
as theft, slander, assault, public drunkenness, and failure to perform militury
service. There were many offenses against morality, including fornication;
profanity, lying, and breach of the Sabbath. Even petty offenses such as lazincus,
bad relations within the household, and disrespect for civil or religious authority
appear on the records.

Judging from the large number of misdemeanors recorded in the decade from
1677 to 1687, observance of the Sabbath was strictly enforced during the early
colonial days. Sabbath offenses took many forms—traveling or carting, hun- .
ting, smoking, working, and neglecting to worship were the most frequently 9 ©oL -
recorded. The breach of Sabbath fines were either five or ten shillings, whilc ‘ ) icati Puritan at-
others were dismissed after court admonishment.”” This indicates gthat the In the earl(}; yezr.sr’l::sszo:;rtlse;fﬁ?ﬁrgrzgxgga:gtr;ir;ﬂ;lcot:;lhzode, But as
justices were free to determine the penalty, which would be as severe as the case | itude toward and 1 became more populated, a definite change in attitude
warranted. Perhaps a reduced fine resulted after a defense based on a crucial me went byf anc% t}i?oftasezzalt with Igsf severeiy.
need to go hunting to replenish the food supply, or perhaps Indian attacks could ¢ 100k place; formica
explain an apparent disregard for the Sabbath. Of course, a double standard
could have existed, depending on the social class or race of the offender.

oy

Proof of fornication was the birth of an illegitimgte child or one born
prematurely in wedlock. Faced with such obvious evidence every defendant
brought before the court quickly confessed his crime. Ar{othcr consideration was
the attempt to establish the paternity of illegitimate children so that the public
would not have to support them. Invariably, if the father was kno“{n, he was
ordered to pay for maintenance for a period of four or five years, until the child

would be put out to service.”

Of all the criminal cases heard during this period, the greatest number record-
ed are for fornication and bastardy. Of these only one case involved a black and a
white person, both of whom were severely punished. An interesting comparison
can be made by looking at the disposition of a case of fornication in 1677, and
again in 1727, In 1677, the crime of fornication is described:
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thel?(?svt;tsu;?? did not.fzfpp]i:ar to'be a problem in Hampshire County. Alth
aw specifically forbidding prostitution in colonj :
; : rb onial

Om. .o assume that it was officially deplored. However, in thé\’?}isaCh

the accusation of “‘selling liquor without lycense” leveled.  homas Day
tember 26, 1682. Day was fined five pounds but he appealed and was
ined the same amount. One constable had to appear in court for neglec-
provide weights and measures in accordance with the standards of his
but the charge was dropped when he obtained them.'

c cost of being taken to court in colonial Massachusetts could be very high.
found innocent of criminal presentments still had to pay trial costs. In the
of sessions the costs usually ranged from three to five pounds but one case
ecord listed a total of twelve pounds which covered the expenses of
sses, attorney’s fees, pleadings and clerk’s fees.'® Thus most persons
nted for offenses preferred to be tried before a single magistrate who might
re merciful or lenient than a jury of their fellow citizens, and whose court
5 were lower. It is unfortunate that few records of these justices exist,

ugh they were required by law to keep them.!”

T .
Withhfhiugg):;tlysgntgz cdour;s t}:) put a stop to any behavior that did not con form
' Tds ol the community resuited in Iti Vi
tions. Crimes such as the followi efore the o come

owing were brought before th

prosecuted: “Making and publishin i oot
I g a lye by saying he saw Indjaps.” < in
Into cellar, playing cards, being dj ting i 3 ey
, , g disorderly—and excrementing i il
manner—;” “for wearing silk contrar by peramel
] ; Y to law and aggravated it b isting |
1t once before;” “running awa d and g 1

‘ ; y from father—to Rhode Island {
without his father's knowledge: ¢ i s  hane
ge;” ““for having a pack of cards in hj ‘
v . ‘ n his hands:'
. rs]xclllokmg on the street .before his house contrary to law;” and “‘beating his‘.n \(’IV;P(J
an Ct(x)nnetcessary spendmg avyay his time and estate in drinking.” The duties ot"
unty courts in preserving the social harmony of western Massachusélt%

he Hampshire records demonstrate that Jjustices made frequent use of bonds,
ctimes with sureties. Often bonds were used in detaining persons for later
. These bonds were forfeited if the defendent failed to appear in court as
:d—several forfeitures are to be found in the years 1677 to 1728." Bonds for
0d behavior were issued frequently in cases of assault, battery, profanity, ly-
lig, drunkenness and vagrancy. Sometimes bonds for good behavior were re-
ired from persons of bad reputation but against whom nothing could be

oven.!?

In the early years the most popular form of punishment was whipping,
rhaps because it provided a maximum of both publicity and pain. The idea
s to disgrace the offender in the eyes of his fellow citizens, and whipping was
specially humiliating. Indeed, in about seventy-five percent of the cases in
hich a whipping or a fine was decreed, almost all of the defendants chose to
ay the fine. Stocks also were used to inflict public humiliation upon defendants.

y T;he witchcraft epidemic in eastern Massachusetts did not spread to the
estern settlements, for there were only two accused witches brought before the

Boston. In spite of their release, th j
.as¢, they were objects of distrust, jude;
heavy bonds put up for their good behavior upon release.! Juckine by the

Thpse who insulted the authority of the court, whether in or out of session
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G ally those who were brought before the Hampshire courts during {l;
perio. committed their crimes in their home town. The hostile environmen(
probably the chief factor in the lack of mobility in crime among the towns of |
frontier during the early years. Making a broad observation on the followi
statistics it would appear that the size of Hampshire towns was not always a [
tor in the crime rate during this period.

rter is available in Records of the Governor and Company of the Massachusetis fay ;n
i¢land, edited by Nathanial B. Shurtleff., (5 volumes, Boston: 1853-1854) Volume I, p. 3-

+ 86. ~ idence: 1954), p. 4.
Towns Approximate Individual offenses broujl ¥l J. Taylor, Western Massachusetts In The Revolution (Providence ), P
population in Hampshire Court:

in 1690 1677 to 1728 lation Before The Federal Census of 1790 (New Yor.k: 1932), p. 25 aI;SOtSCG XI{;;’;)“’;(‘)‘:

Springfield 522 40 I B. Felt, American Statistical Association, Collections, Volume I, (Boston,
Northampton 586 28 :;:saloff(;;n;ulfferior Court of Common Pleas and Court of General Session, (1677-1728),
Westfield 298 2l i ;, pages 41, 42, 46, 56, 60, 61, 65, 69, 142, 159, etc.
Hadley 330 27 : b 7
Hatfield 437 25 . p. 260.
Suffield 320 38 id., p. 43. ‘o

(sometimes called !’M.. gagzes 65 an .

Southfield o p. 2
Decrfield ) 272 5 I;ZIJoIs)e;k?}{ Smith, ed., Colonial Justice in Western Massachusetts, 1639-1702: The Pynchon
Enfield 192 15 urt Record, (Cambridge, Mass., 1961)

Lecords of the Inferior Court of Common Pleas and Court of General Session, (1677-(1677-
728), Vol 1, pages 27, 42, 59, 103, 145 etc.

In studying the records of the Court of General Sessions and the Inferior - bid., pages 45, 46, 159, 166, 169.

Court of Common Pleas for Hampshire County during the years from 1677 to
1728, one can see the rapid development of a highly complex judicial system iq
response to the demands of frontier life in colonial Massachusetts. Some of the
court records for these ‘years are scanty and others are missing—perhaps to be
found in other repositories. Perhaps the decrease in the Hampshire County
Court caseload in the later years of this study was the result of more criminal
offenses brought before the single justice, or a decrease in charges of immorali-
ty, as the religious enthusiasm of the early Puritans slowly abated.

The courts used corporal punishment, fines, imprisonment, or ad-
monishments against evildoers, extending mercy and lenience to those who con-
fessed their crimes and promised to reform. The county court dispensed justice
in order to maintain the structure of family life and to preserve harmony within
the community. The small size of the communities, the willingness of neighbors
to report offenses to officials, along with the availability of the courts for almost
instant justice combined to make county government and its system of courts
successful in these early years.

an
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